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FROM THE CLARE JOURNAL 10th JULY 1873 
William Brew, plaintiff ; Morty Haren, defendant. 
In this case, the plaintiff on the 27th May 1871 sued the defendant, and complained that on several occasions broke and entered a certain promontory or part of the lands of Seafield called the "Point'. and other portions of the lands above high water mark, and injuring the herbage, and doing other damage, and also for trespassing on the shore, and carrying of and converting to his own use the pro​perty of the plaintiff, namely large quantities of seaweed, similar trespasses were also complained of on the strip of land called Dreewineen, adjoining the seashore of the lands of Seafield, and for coming on said lands with cuts and horses and serjing and taking away the seaweed; which he converted to his own use and wrongfully deprived the plaintiff of. The plaintiff's claimed £100 for loss and damage in respect of these acts. The defence of Morty Haren was a denial of having committed the acts as alleged ; and that the closes mentioned were, not the property of the plaintiff ; nor was the seaweed the property of the plaintiff either, as was alleged.  A further defence was also made that at the time there was, and by right ought to have been, a common public highway over the land for all persons to come and go, both on foot and with horses and carts, and at all times of the year; of. their free will and pleasure; and that the defendant had a perfect right to the use of it; and the acts complained of were done by him in the necessary use of it; the defendant was also possessed of land, the occupiers of which had for thirty years before this, enjoyed, as of right and without interruption, the right and privilege. of entering with carts and horses in the said closes, and of taking away., and ,converting to their own use at all times of the year the seaweed they found thereon; and that the defendant committed the acts in the exercise of those rights. He was also possessed of lands the occupiers of which, for sixty years had enjoyed the same rights.
Defendant also pleaded in defence that before the acts complained of were committed by him, and at the time of making a demise mentioned: below, one Richard Griffith was seized in fee of land, and he and all those, whose estate he then had therein (?)  from time immemorial enjoyed the right and privilege both for themselves and their tenants of entering with carts and horses into the closes of the plaintiff and carrying away the seaweed for their own use . Richard Griffith being so seized, demised the lands and appurtenances to the defendant to hold as tenant from year to year. By virtue of this demise the defendant afterwards and before the  alleged acts were committed, took possession, and, at the time complained of, was in the possession of those lands; and that he had only exercised the same rights as had previously existed.
 In reply to the defences, the plaintiff entered a denial of there being any right of way , that there was not, and ought not to have been, a common and public highway.  Plaintiff,  admitting for the purposes of the replication, that there was a common highway over his close, said that he sued not only for the trespasses in the said defence, but for trespasses committed by the defendant in excess of the alleged right, by breaking into the closes, and other parts of the sea shore, between high and low water mark, not within the limits of the said alleged way..
The following were the issues placed before the jury :—
1—Whether the defendant did the acts in the several paragraphs of the summons and plaint, complained of.
2.—Whether the closes mentioned in the first, second, fourth, and fifth, paragraphs or any or either of them belonged to the plaintiff. 
3.--  Whether the close in the third paragraph was the plaintiffs:
4. – Whether  the seaweed in the 3rd paragraph or any part thereof  was the plaintiffs.

5. —Whether the close in the 6th .paragraph was the plaintiffs. 
   6. – Whether the seaweed in the 6th paragraph mentioned or any part thereof was the, plaintiff's.
   7.—Whether  the seaweed in the said seventh paragraph was the plaintiffs. 
    8—Whether the defendant's third defence to the 1st, :2nd, and 4th paragraphs of the summonses and pliant was true in substance and in fact.

   9—Whether the defendant's, third defence to so much of the 3rd paragraph of the summons and plaint as complained, that the defendant broke and entered the close of the plaintiff therein mentioned, and tramdled  upon and broke and injured the sur​face thereof, is true in substance and in fact.
10. -- Whether the third defence to so much of the 3rd paragraph of the summons and plaint  as complained that the defendant by himself, and with carts and horses, broke and entered the close of the plaintiff therein mentioned, is true in substance and in fact.

11—Whether the  fourth defence to the 3rd and 6th paragraphs of the summons and plaint is true in substance and in fact. 
12—Whether the defendant's fifth defence to the 3rd and 6th paragraphs of the summons and plaint is true in substance and in fact.

13—Whether the sixth defence to the 3rd and 6th.paragraphs of the summons and plaint is true in substance and in fact.

14-- Whether the plaintiff's first replication is true in substance and in fact. 
15—Whether the defendant did the acts in the plaintiff's new assignment complained of, or any of them as alleged.

16— Whether the defendants second defence to the plaintiff's new assignment was true in substance   and in fact. 
Mr T F Brew, B.L. opened the pleadings, and Mr Wm O'Brien, Q C, stated the case on behalf of  the plaintiff.

Witnesses were then called in support of the plaintiff, and were examined by Mr Murphy, Q C. After the evidence of the plaintiff,

Mr  Heron, Q C,_ M. P. opened the case for the defendant, and after examining the witnesses for the defendant.

 Mr P O'Brien B L, then  addressed the  jury on , behalf of the defendant, and

Mr Murphy, Q C, replied for the plaintiff.

His Lordship then charged the jury, who retired to consider their verdict. .


On the jury retiring, Mr Heron handed in the following objections:- 
1. – His Lordship having charged the jury and having left to them the question whether the patent was sufficient to pass the foreshore, and having informed them that in his opinion the general words were capable of passing the foreshore, I respectfully object and I asked his. Lordship to rule and inform the jury that the words of the patent were not capable to pass the foreshore and to direct a verdict for the defendant.
2. I asked his Lordship to rule and direct that the lease of February, 1st, 1702,,-was not not on the true construction thereof, sufficient to pass the foreshore.
3—I further asked his Lordship to rule that the lease of May, 1821, was not sufficient to pass the foreshore, and could not be construed by any contemporaneous user.
4. I further asked his lordship to rule  that as none of the acts of user were committed or done by the owners in fee simple, but only by sub-tenants, that the old patient (sic)could not be construed in reference to those acts of user in accordance with the ordinary  rule.

 5—I further asked his Lordship to rule that in reference to the floating seaweed or unappropriated  seaweed, that wherever there was a right of way admitted, or in existence across the strand, the defendant had a right to take it, until the seaweed either floating or cast in had been taken and ap​propriated by someone else. 

The jury after two hours deliberrtion (sic) found for the plaintiff as the right of taking seaweed and as to the sea. shore, and for the defendant  as to the public right of way. 

Counsel for the Plaintiff—Mr James Murphy,  Mr Gerald Fitzgibbon, Q.C. Mr.William, O'Brien, Q.C., Michael O'Loghlen, B.L., and Thomas F. Brew, B.L., instructed by Mr C. B.  Molony and Son. • '

Counsel for the Defendant—Mr. D., C. Heron Q,C, M.P., Matthew Smith, B.L., and Mr Peter  O'Brien, B.L., instructed by Mr James Hynes. 
FROM Clare Journal, July 14, 1873

CLARE SUMMER ASSIZES

(Before Mr. Justice Morris)
Brew v. Haren
The following is a fuller report of this great seaweed case, than we were enabled to give in our last. The case was heard in the Record Court before the following Jury - Robert Matthews, foreman, Thomas O'Gorman, Patrick Burk, John W. Coffey, Thomas A. Frost, Michael MacMahon, James Kelly, Thomas Frost, Patrick J. O'Halloran, Hallam G. Studdert, William Reidy, William H. Mayne.
The Statement and particulars of the case have already appeared in this journal. The plaintiff complained that the defendant trespassed upon his lands at Seafield and carried a quantity of seaweed, plaintiff's property. Defendant held that from time immemorial there was a right of way to the shore and that the seaweed was not plaintiff's property.
The lands of Seafield were first granted by patent in the first year of James II to an ancestor of the Marquis of Conyngham, the present landlord. In 1750 the lands had first been leased to the Casey family; and in 1819 Michael Brew, the father of the present plaintiff, became tenant from year to year, on payment of £200 and at a rent of £160  in 1821, became lessee of the same farm, except a field and house at a rent of £140. On the death of Michael, Mr. William Brew, the present plaintiff succeeded, and in 1843 obtained a new lease from Mr. William Casey of 18 acres of this land with the shore and seaweed, at a rent of £140. This lease the counsel for the plaintiff mainly relied upon, as vesting, the property of the shore and week in the plaintiff. In 1860, on the death of Mr. F. Casey, the property reverted to the Marquis of Conyngham and in 1868, a lease for 21 years of 165 a 2 r and 11 p  including the 80 acres was given to the present plaintiff.
The present action first commenced by Civil Bill at the October Quarter Sessions of 1869, when several of the inhabitants of the neighbouring shore were decreed by Mr. O'Shaughnessy, then Chairman at the suit of the present plaintiff, for trespass and trover. The defendants appealed to Mr. Justice O'Brien at the Ennis Spring Assizes, 1870, when the decress (sic)were reversed. The plaintiff entered a suit for £100 damages in the Court of Exchequer in 1870, which was adjourned to the Ennis Spring Assizes, 1871, where the jury found for the plaintiff on all the issues. The defendants again appealed and the verdict was set aside and an order granted for a new trial by the full court of Exchequer. In September 1872, the present plaintiff, with others, filed a bill in chancery against the present defendant and others, when an injunction was granted restraining the defendants from cutting and carrying away the seaweed. The present trial is the last stage in the proceedings, which, however, will not, it appears, be allowed to conclude with the verdict on Wednesday, evening last.
The following evidence was given; -
William Brew, examined by Mr. Murphy, deposed that he has been living near these lands since 1819 and his father lived there before him. One place is called Drimeen, another Couoneen and another The Strand. He will be 68 years old next April. He was present when his father got possession in 1819 from Mr. Casey's agent, a man named O'Connor and he got possession from Mr. Casey's agent in 1821 of the shore and lands. His father had been in possession since 1819. In that year his father let the shore, to tenants at £40 a year. They burned the seaweed and made kelp of it. Witness saw them pay the rent. They remained tenants, he thinks, for two or three years. Nobody, during that time, interfered with their possessions. Their only way of making their money was by selling this kelp. After the first letting, his father made another letting on the 4th of September, 1824 to Shannon and Fahy, the seaweed of the strand from the 18th May to the 29th October, reserving to his father right of seaweed for the other half year. The rent was £36. These tenants continued in possession he thinks up to 1829. His father died in 1835 and had given witness the farm some years before. Witness used to let the shore in two lettings. During the summer half year he let it on condition of getting half the emoluments. In 1836 he made a new arrangement with Shanahan by which Shanahan gave the witness £54 for his half of the emoluments of the seaweed. That arrangement he continued, he thinks, for a couple of years. Witness exercised the same rights as his father from his father's death up to 1849. Notwithstanding the county road made by presentment down to the Point before his father's death, Mr. William Casey made a lease to Mr. Brew on the 10th of November 1873 in which the rent was reduced by Mr. Casey from £147 15s to £140, on condition of Mr. Brew allowing Mr. Casey's tenants to take seaweed from the shore. The plaintiff also produced a number of dockets of application for seaweed, ranging over the years 1839 and 1843, for his tenants were respectively named in the dockets, addressed from Mr. Casey to Mr. Brew and also a number of receipts and I O U's from those tenants, acknowledging having got the seaweed.
Witness continued to give evidence that defendant's uncle, Michael Haren, was the very first person to receive the right to take seaweed from him. He was living at Tumera under Mr. Casey, next my farm. I saw him take away the seaweed. One of the men at the time struck me severely with a fork. It is part of the same shore. I summoned the parties and got convictions.
The convictions numbering 107 and obtained from 1841 to 1843 were then handed in.
Witness' examination continued -- Shanahan was caretaker for me in February 1843 and I have seen him take seaweed from Mr. Haugh, which the latter had gathered; I saw the present defendant committing the trespass complained of; I had no annoyance from 1843 to 1870; I exercised the same rights of ownership which were exercised by my father under the new lease; those tickets (produced) at 1s each were issued to Mr. Casey's tenants entitled them to take the seaweed; they are signed by Mr. Casey; I charged others 5s or 6s during the winter season to all other tenants; during the summer half year I let the sea shore to persons who either paid me in money or from whom I obtained the one half of the emoluments of the seaweed; Morty Haren, the plaintiff, has been dealing with me for the seaweed for the last twenty years, paying me, during Casey's lease, 1s a load from 1843 to 1870 and since then the same as the others.
In September, 1870, the present defendant first attempted to take away the seaweed with a high hand, by force, in company with others; I saw them myself; plaintiff then pointed out the places on charts where the defendant took the seaweed.
Witness -- I never prevented persons who paid for the seaweed to go on the shore; fisherman who used to spread their nets and dry their fish on the shore above high watermark used to pay me for the trespass.
Cross examined by Mr. Heron - there are three or four houses on Mutton Island; the only way the inhabitants, after landing at the quay have to pass to the public road, is over my strand; the Coast Guard Authorities paid me rent; before I got the presentment for the public road down to the strand, there was an old road there; the canoemen paid me for drying their nets above high water mark, and the fisherman paid me for erecting their tents there; the kelp men burned and dried their kelp on my land also; the black weed is the growing weed and the red weed is cast in by the tide. The red weed is gathered by men who go out with horses and cars to take it while floating; but that is only when it is scarce; by far the greater portion of the weed disputed here is the red weed cast in by the water; it grows out at sea, out of sight I believe.
The 80 acres in the lease of 1843 do not include any of the shore except down to high water mark. I remember races being held on the strand, but not after the old quay was built by the Board of Works. I don't want to prevent any persons from going to the quay, but I do not admit their right to pass to the Cuoneen, as they would have to pass over my land. Barnagroose means the point of the Crosses; but why called so I cannot say. I recollect coast guards being in the houses placed there. I heard from the old people that there was a burial ground on the island, but I never knew it myself. There is an old path from the boat-house to the road, by which the seaweed can be brought to the public road but there is a nearer shortcut over my land. I had only five or six caretakers of my own to prevent these people from taking the seaweed. Riots have frequently occurred. In 1840, 1842 and 1843 the people were rioting.
Re-examined by Mr. Murphy - the car passage was made by the tenants who were drawing seaweed by my permission; and I object to those people going over this passage to the Cuoneen because they go there to gather my seaweed.
To his Lordship - I hold my land from Lord Conyngham now.
Denis Costelloe, examined by Mr. Fitzgibbon, deposed as follows: - I am in the employment of Mr. Brew since 1847; I worked with Patrick Shanahan before the year 1846. I remember being working with him on the road and being told by him that some men who were on the shore were sent away by Mr. Brew; I knew money to have been charged for seaweed so far back as 1839; a man named Molony was caretaker in Seafield, over the strand, with a man named Mahony; from 1847 I acted as caretaker for Mr. Brew and collected tribute for the seaweed up to 1870; during that time I never knew any persons taking seaweed without paying for it; I often prevented persons from taking it without payment, Morty Haren, the present defendant, paid me on different occasions and never objected till September, 1870; his boy named Molony, came in 1870 with others and began to draw the seaweed, and refused payment; Morty Haren came afterwards and took seaweed, but, except telling him that he was doing wrong, I did not prevent him since the injunction was given by the court. I never knew any persons using as a public passage the path over Mr. Brew's land to the Cuoneen, except fisherman going for bait or persons going swimming. I saw Morty Haren taking seaweed every way he could get it. I saw him taking the seaweed floating, and also from the strand. I charged the neighbours from 7s 6d to 10s a load, according to the strength of their horse, and others, who had a greater distance to go, a less sum in proportion to their distance. No cars went over this passage up to 1870 except such as had paid for seaweed.
Cross examined by Mr. Smith - The only road that I know of is that from the boat house to the Cuoneen, I never prevented any person who had paid for seaweed to go there.
Bartholmew Boyd deposed to Mr. O'Loghlan as follows: - I am 75 years of age and reside at Barnagrosse for the last 60 years. I remember the shore before old Michael Brew got it. It was in possession of John O'Loghlen about two or three years before Michael Brew got it. I was only a little boy at the time but I heard that Massy Stacpoole had it before John O'Loghlen. Massy Stacpoole then lived at Barnagroose in a house which has been since thrown down for the building of the coastguard house. John O'Loghlen was in possession of the shore only about a couple of years and I cannot tell what he used to do with it, as I used to be out fishing. I heard, but I never saw it, that John O'Loghlen used to make kelp there, I recollect well when Michael Brew got possession of it from Minor Casey; I never heard that John O'Loghlen prevented any person from taking away this seaweed, it was rotting on the shore without anyone coming for it; the kelp used to be sold, but I never knew the red seaweed to be sold for manure; I suppose they sold it for kelp; I don't know whether or not they sold it, but I suppose if it is in that affidavit (made formerly by witness and produced now by plaintiff) I did: the affidavit was read to me at the time by a man called M'Inerney.
Mrs. Mary Shanahan deposed to Mr. W. O'Brien as follows: - I cannot say how old I am as it was not entered in my fathers and mother's book. I was born a short distance from Miltown; I don't know how long I was married to Patrick Shanahan, my husband lived at Barnagrosse, but we have been out of it for more than 20 years; it was from Massy Stacpoole that we got the land; Massy Stacpoole loaded a sloop with seaweed from the strand and the stones; I remember John O'Loghlen being there, and sending men to make kelp of the seaweed; I remember Michael Brew getting possession and setting it to the Murrahy's and also letting the seaweed to my husband who had to burn it; my husband had to pay rent for it; Mr. Brew used to sell the seaweed to make kelp.
Cross examined by Mr. O'Brien - I don't know about whether there used to be fights there or not about seaweed.
James Gallaher deposed - I believe I am 28 years of age, I lived at Clohanhinchy, near Seafield; Massy Stacpoole lived in Seafield House for six or seven years, nothing used to be done with the seaweed in his time; I remember Massy Stacpoole giving the land up to Mr. Casey, I don't know whether Massy Stacpoole ever made kelp of the seaweed, I remember a man named Paddy Lynch gathering tribute from the fisherman for allowing them to spread their nets; I never knew him to gather any other tribute; I did not see any kelpers coming there before Mr. Brew had the strand; I remember John O’Loghlen having the strand along with the land; he was there after Massy Stacpoole who gave it up to Casey, and Mr. O‘Loghlen came in then; I remember Mr. Brew coming into the place; I knew that Mr. Brew had a man over the strand, and was getting money for the seaweed; I am talking of William Brew, I don't remember old Michael Brew having a man over the shore; I remember Paddy Shanahan and Fahy having the shore; but I don't remember the Murrahys having it.
Mr. Marcus Keane, examined by Mr. Fitzgibbon deposed - I am the agent of the Marquis of Conyngham's estate; I know this shore in dispute; I valued and inspected it in the year 1841; I went there as Lord Conyngham's agent; I have been paying the quit rent for the Marquis of Cunningham under the patent of James II; and this land has been held with others under that patent; the lease of the 1st of February, 1872 from Viscount Cunningham to Francis Casey, was read by Mr. Fitzgibbon.
The lease reserved to Lord Cunningham all royalties, mines, timbers, and wrecks, waifs &c floating in from the ocean; the lease of 1792 was still in existence in the year 1841 and I valued the place under the lease.
Mr. Heron objected, a note of which was taken.
Being re-examined, the witness further stated - At the time I valued the land and shore I only know of the existence of Casey's lease and did not know who owned the shore. I valued the place by the direction of the Marquis of Cunningham. My estimate was £200. That lease determined on the death of Mr. Francis Casey at Miltown, some ten or twelve years ago. I let the land and the seaweed shore to Mr. Brew at £160 a year on the death of Mr. Casey. That rent was, I think, £30 more than that stated in the lease of 1869 which was £140. A new lease of the 28th of April 1871, was substituted for the lease of 1868 for the purpose of getting ground for a boat house. The rent was a lump rent for the land and shore. I estimated the land at £80 and £80 for the shore; but I afterwards abated £20 off the £80 for the seaweed. Lord Cunningham is receiving £60 on account of the sea shore at present. I have never seen any other patent except the patent of the first year of James the Second.
Cross examined by Mr. Heron - I am not paying the costs of this litigation for the Marquis of Conyngham, I was asked and I refused.
Mr. Francis Coffey, surveyor, examined by Mr. Murphy, proved to a chart of the locality and that the jury had visited and seen the place on the previous day.
The plaintiff's evidence being closed,
Mr. Heron, QC, MP addressed the jury for the defence, after which the following evidence was taken for the defendant.
The first witness called was
 Patrick Frawley who was examined by Mr. Smith and deposed - I am up to 87 years of age; know this place. I never knew any possession of the place. I never knew any person being stopped from taking the seaweed in Haren's time or any tribute being demanded; John O'Dwyer had it after him and his time there was no stop or tribute taken for the drift weed. Any one could take it that liked. The same was the case in the time of Mr. Massy Stackpoole who succeeded him. Thomas Going came after him; and in his time there was no stoppage from taking the weeds either; Old Michael Brew, who succeeded him was 14 or 15 years there before he commenced to demand tribute for the seaweeds. He was the first who collected the tribute. It was only when it came to be valuable that Mr. Brew commenced to charge for the weed. The people collecting it used to have rows in the collecting of the tribute. I do recollect a good deal of fighting in the taking of the weed when the tribute was first put in. People used to take the weeds by force sometimes after the tribute commenced to be levied. I know Mutton Island and Cuoneen. I remember the time the soldiers were at Mutton Island. They used to cross over the Cuoneen to the boat house. The Coast Guards used to go over the same passage and  as long as I recollect persons on foot and those with cars used to pass over this neck of land. There used to be fairs held there and tents erected on the place, which, in the old times long ago, used to be left standing for several days. The place is called Barnagrussa. the old people used to say that the coffins in rough weather used to be temporarily buried there and crosses erected over them, until the fine weather would allow them to be carried in to the grave yard in Mutton Island.
Cross examined by Mr. William O'Brien - The Murrahys brought the strand from Mr. Brew; Shanahan had the shore by some arrangement with Mr. Brew. The people were always allowed to take the drifting weed.
Mr. O'Brien (holding up the affidavit previously made by the witness --- Did you sign that?
Witness - I did sign it in order to get clear of them; they brought me to a public house at Ballyquilty and locked the door on the outside and gave me whiskey and asked me to sign it, telling me it was no harm to sign it; and as the Master Extraordinary from Kilrush was not there, I thought it would not be any harm, so I signed it in order to get clear of them.
Mr. O'Brien - Who were there?
Witness - Mr. Brew and Mr. Coffey.
Mr. O'Brien - And you swear that Mr. Brew and Mr. Coffey gave you whiskey?
Witness - I am now on my oath, and I swear that they both gave me whiskey.
Mr. O'Brien- Was it read to you?
Witness - It was, but before signing it I said it was all wrong.
Mr. O'Brien - Do you remember the Rebellion?
Witness - I do
Mr. O'Brien - Do you remember Michael Haren having this place?
Witness: I do; he had no right over the shore; I did not put that in that affidavit, because it was not I who drew up that paper. I remember Wm Casey being in possession of that farm after his father; but I don't know had he the right over the seashore; Massy Stacpoole had the land after; and any person might make kelp of the black weeds, that had the land; I never knew John O'Loghlen making any kelp of the weed; Mr. Massy Stacpoole was only two years there and did not sell a pound of the weeds; but he made kelp of it himself; old Michael Brew came into possession in 1819.
Re-examined by Mr. Smith - They came twice to bring me to sign a document and I refused, the time I signed it they put a lock outside and whiskey inside of me.
Laurence Folen examined by Mr. P O'Brien deposed - I am as old as the year of the rebels, and I remember this seashore since the time of Minor Casey; there was no prevention then for taking the seaweed; Massy Stacpoole succeeded him and he scorned to sell the seaweed; the people had liberty to take the weeds over the shore, Mr. O'Loghlen succeeded him and in his time there was no charge for taking any of the seaweed, there was never any quarrelling or squabbling about the seaweed until Mr. William Brew came in after his father and then began to be fighting and killing; the only tribute was that paid by fishermen for leave to spread their nets above high water; when the soldiers came to Mutton Island they used to go by the Miltown road along the Cuoneen to the quay.
Mr. Murphy, about to cross examine the witness, desired the interpreter to ask the witness, who had hitherto given his evidence in Irish, on his oath did he speak English.
Witness to Interpreter - I speak English to old blackguards at home, but not to gentlemen like these (laughter)
Notwithstanding all the questions and efforts of Mr. Murphy, the witness remained stolidly passive with his elbow and his chin supported on his hand, fixedly regarding counsel with a clenched mouth.
Mr. Murphy - Oh what a statue you would make for Rembrandt to draw a picture of stupidity from (laughter).
His Lordship - what is your name, my man?
No answer from the imperturbable witness but a stare at his lordship.
The witness was then removed, amid the indignation of counsel for the plaintiff and the amusement of the rest of the court.
John Mungret, a fish jolter, 50 years of age proved that he and others had always gone across the strand from the end of the road by this passage to the Cuoneen.
Francis Griffin, a farmer residing near the place in question, proved that it was in the present plaintiff's time that the people were first charged for the weeds
Mr. P. O'Brien - Was there a man killed there?
Mr. Justice Morris - I will not take that.
Mr. O'Brien - Was there a fight there?
Witness - There was about the year 1844 I think.
Cross examined by Mr. Murphy - I bought seaweed for Mr. Brew.
Mr. Murphy - Do you -
Witness - Yes, go on, quick now -
Mr. Justice Morris - Policeman come up here.
(to witness) If you use any more impertinent remarks I'll send you to jaol for a month and a course on a treadmill will not be bad for you.
Witness (smiling) Very bad indeed for me (suppressed laughter).
Thomas Mullahan, 48 years of age, was examined by Mr. Heron and deposed - I know the passage from the Cuoneen to the public road for 36 years, and during that time I have never known any obstruction for cars going that away, or to persons from the public road along the strand to Mutton Island. The people living on Mutton Island land at the Quay and there is no other way for them to get up to the public road but by this passage. I have seen racing on the strand on Sunday evenings I have taken seaweed myself from Dwyer's strand the next to Mr. Brew's strand and came up through the passage by the Cuoneen then through Mr. Brew's passage and up to the public road. I took seaweed from Mr. Brew's strand and paid for it about 7 or 8 years ago; but previously had taken seaweed from the place repeatedly without paying for it. When I paid for it, it was because the caretaker sent me word by my boy that if I did not send down money; I should not draw any more seaweed; badly wanting it at the time I sent 6 or 7 shillings for the sea-weed thinking that I should have liberty for the rest of the year. I am subscribing to the defence fund in this case.
Cross examined by Mr. Murphy - I have not got any seaweed since I got it last, some 9 or 10 years ago from Mr. Brew. There have been differences for many a long day between me and Mr. Brew and I will explain them if you like.
Mr. Murphy - Indeed I don't want you to explain unless any of the jury desires.
Patrick Shanahan, 80 years of age, examined by Mr. Heron deposed that he knew the place for over 30 years and he never knew of any person being stopped from passing along this passage; he remembered John Macmahon coming with a great many people and breaking a gate that was put there by Mr. Brew; he remembered Mr. Brew preventing the people from cutting the seaweed; and there being in consequence a great deal of fighting at the place between the country people and the people that Mr. Brew had brought; the whole public used to go through this passage and there was no talk of tribute till Mr. Brew, the present plaintiff, came; he often had to pay Mr. Brew for the weed; and he once got 7 days in prison for taking seaweed; the seaweed was lying on the strand as high as the house, for the people to take it until Mr. William Brew came; about 25 years ago he was imprisoned for taking the seaweed; he saw Daniel and John Mungovan and James Shanahan prosecuted for taking the seaweed.
This closed the evidence for the defence and the following additional evidence was produced for the plaintiff -
Mr. John Mahon, surveyor, described from a map to Mr. P O'Brien the relative bearings of the locality.
Mr. Francis Coffey, surveyor, was examined by Mr. Murphy to contradict the statement of the witness, Mr. Frawley who stated that he and Mr. Brew gave him a drink, locked the door and forced him to sign the affidavit.
Mr. Coffey, in reference to this subject, deposed - I read the document over to him before signing it. He drank nothing before, but he took two glasses of sherry after signing it. The door was not locked. He said he was unwilling to go against the public but would sign it for me.
To Mr. P O'Brien - I sent for him on that occasion; but I neither sent or went for him on any other occasion.
Michael Studdert Brew, son of the plaintiff deposed to Mr. Murphy that it was he who got the information contained in the affidavit from Frawley.
William Brew, plaintiff, was re-examined by Mr. Murphy for the same purpose for which Mr. Coffey had been re-examined. He deposed that except one glass of wine from the owner of the house and one from himself (Mr. Brew) Frawley had received no other drink on the occasion of signing the documents.
His Lordship - Are you disputing the right of way?
Mr. Brew - I am disputing the right of way from Cuoneen to Mutton Island, because it is going through my land. I recollect that passage being as green as any other part of my land.
To Mr. Murphy - I don't prevent any person from going to Mutton Island and bringing their stock in; the only prevention I clam is against persons going there to cut my seaweed.
To his Lordship - I consider I have a right to stop all persons passing through there if I chose.
His Lordship - Therefore, you are putting it as a right.
Mr. Brew to Mr. Murphy - There was never such a thing as a gate there to my knowledge; I never got one up and I never summoned any person for breaking a gate.
To Mr. O'Brien - It was after signing of the affidavit that Frawley took the wine; I never remember a gate being knocked down; I swear I never erected a gate there.
This concluded the evidence in the case.
Mr. Peter O'Brien then addressed the jury at considerable length and with much eloquence for the defence. 

Mr. Murphy followed for the plaintiff. 

His Lordship then charged the jury as follows:
Well gentlemen of the jury, it becomes my duty now to call your attention to the matters in this case, some of which you will take from me as matters of law and others upon which you will decide yourselves as a matter of fact. And just, gentlemen, as you have no right to interfere in points of law, in which I am the sole judge - for the present only, allow me to tell you, because every judge is subject to supervision, or to be set right, or, at all events, to have another decision made. However, I am for the present, as I said, the sole judge upon matters of law, as you are upon matters of fact. Now this case has taken necessarily some little time, gentlemen, because you see there have been at least fifteen witnesses examined, two or three twice over, and some of the witnesses unable or, as it was suggested, unwilling to speak English, we had, you see, to go through the double performance of the questions being asked twice and answered twice. But, in reality, gentlemen, the case is a small one. I mean in the facts which you will have to consider. It does not extend over very many documents, nor is there a large quantity of evidence in controversy. Now, I may say, gentlemen, I have never seen any of you before, and may never have the pleasure of doing so again, I am sure you will not regret not being dragged in here to assizes. But being a special jury of the County Clare, the first county we go in the Munster Circuit, and being next door, I may say to the county which I naturally supposed to be the first in Ireland (laughter) You will not suppose that I am flattering you when I tell you that I expect you will not allow yourselves to be carried away at all by any declamatory remarks of counsel, principally those of the very able counsel who addressed you last in favour of the defendant, O'Brien, who did not exceed his duty, but who certainly did make a speech, particularly towards the end of it, which to a sentimental or enthusiastic jury - if you gentlemen, might be described so, would be very dangerous doctrine to be laying down. I presume some of you have other property besides seaweed - if you have cows and sheep, as I suppose you have, I assure you now, gentlemen, there are certain portions of - well, not to reflect on the County Clare - there are counties in which it would be regarded with considerable satisfaction if there was a general divide (laughter). Without intending to reflect on you in the least, gentlemen, I am sure you will not be carried away by any consideration as to how your verdict is regarded on either side. This old gentlemen, Brew, you observe is paying a rent to Lord Conyngham of £140  a year - not a bad rent at all, gentlemen, for those 80 acres of land, lying over in this extreme western part of County Clare; unless there is something very peculiar about them; and he is bound to pay it, and unless there is something new in his lease and my attention was not drawn to any peculiar covenants in it - he will be bound to continue to pay it to Lord Conyngham. A lease of 1868 has been produced which is a demise by Lord Cunningham to Mr. Brew who is the plaintiff here, at a rent of £140. Mr. Keane tells you that the rent was intended originally to be £160, £80 for the land and £80 for the shore; but possibly thinking afterwards that he might have to contest a little for the seashore, it was reduced to £60. According in this case you must consider whether the words in this patent are capable of passing the shore between high and low water.
The jury retired at half-past eight o’clock and returned into court at 10 o’clock with a verdict affirming the plaintiff's title to the seashore and seaweed; but declaring a public right of way over the contested passage.
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